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ORDER GRANTI NG MOTI ON

By Order EM 141, served April 27, 1987, the Board reversed the
Coast Quard's denial of appellant's request for a tenporary |icense
pendi ng his appeal to the Vice Commandant from a decision of a |law
judge finding proved a charge of m sconduct; nanely, the operation
of a vessel while under the influence of an intoxicant. The Board
concl uded, inter alia, that the law judge's reliance on appellant's
arrest history, which revealed two prior arrest for driving a notor
vehicle while under the influence of an intoxicant was, in the
absence of information in the record as to the ultimte disposition
of the charges underlying the arrests, inappropriate on due process
grounds. The matter was renmanded to the Coast Guard with the
direction that it either issue appellant a tenporary docunment or
provide a legally sufficient explanation for the apparent view that
to do so would be "inconpatible with requirenents for safety at
sea." See 46 CFR 5.707(c). Appel lant has filed a notion
contending that the Coast Guard has once again denied him a
t enporary docunent and has done so w thout providing an explanation
consistent with the Board's order. He therefore asks that the
Coast CGuard be directed to issue a tenporary docunent to him W
will grant the notion.?

The law judge, in her My 29, 1987 denial of appellant's
application for a tenporary |icense (copy attached) concl udes that
appellant is likely to repeat the behavior that led to the Coast

The Coast Guard has filed a response in opposition to the
not i on.



Guard charge that she sustained.? The basis for her conclusion in

this respect is the arrest history the Board in Oder EM141
i ndi cated could not properly be relied on.® Mreover, apart from
the Board' s express proscription of reliance on that information
for purposes of denying appellant a tenporary docunent, appell ant
in his notion points out that under the Coast Guard s own
regulations a state or federal charge against a seaman that has not
been fully adjudicated to a final judgnment of conviction may not be
consi dered for purposes of determ ning an appropriate sanction in
a case in light of the seaman's prior record. See 46 CFR
85.565(a)(4). W think it selfevident that this regulations
precludes consideration of unproved charges in the context of an
application for a tenporary |icense, since there 1is no
justification for enploying a lesser or different standard in
considering such an application and because for the seaman the
consequences of a denial are no different from the actual

2The | aw j udge expresses the concern that appellant, due to
the fact that he was involved in an auto accident before piloting
the vessel which led to the Coast Guard charge agai nst him
"showed that he can be dangerous, not only to hinmself but
others"(Decision at 3). It seens to us that any individual whose
faculties may be inpaired by an intoxicant presents a hazard to
ot hers when operating a vehicle or vessel. The issue here was
not whet her appellant while intoxicated would present a risk to
others, but whether the single incident of intoxication found
proved precludes trusting himnot to operate a vessel while

i ntoxi cated during the pendency of his appeal. Since the |aw
judge did not revoke appellant's |icense she obviously believed
that he could be so trusted, al beit, perhaps, not imediately. In

these circunstances, it is difficult to avoid the conclusion that
the law judge in effect has arbitrarily denied Appellant a
tenporary license in order to insure that he will serve a one
year suspension notw t hstandi ng the outcone of his appeal.

3The | aw judge cl ai ns support for such reliance in studies
suggesting that the nunber of an individual's drinking-driver
arrests may be of nore predictive value in identifying problem
drinkers than the nunber of his convictions on such charges. The
| aw j udge appear not to appreciate, anong other things, that the
i ssue before her is not controlled by the weight, for statistical
pur poses, psychol ogi sts or sociologists mght attach to evi dence
of arrests alone. The issue, rather, was whether such evidence
was |legally sufficient for purposes of a ruling effectively
depriving appellant of his livelihood. The Board in Order EM 141
clearly ruled that it was not. The | aw judge was bound by that
ruling whether or not she different with it.
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i nposition of a sanction suspending his |icense.

| nasmuch as the Coast Guard has not, consistent with Board
Order EM 141, provided a legally acceptable explanation for its
conclusion that the issuance of a tenporary license to appellant
pending his appeal to the Vice Commandant woul d be "inconpatible
with requirenents for safety at sea,"” the denial of appellant's
application nust be reversed.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Appel lant's motion to conpel conpliance with Board Order
EM 141 is granted, and

2. The proceeding is remanded to the Coast Guard for the pronpt
i ssuance of a tenporary docunent to appellant pending his appeal to
t he Vi ce Commandant .

BURNETT, Chairman, GOLDMAN, Vice Chairman, LAUBER, NALL and
KOLSTAD, Menmbers of the Board, concurred in the above order.



